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Abstract

In i e light oof several revisaons in Canadan Bankrupicy Law, it appears that bankrupiey law more adequately meetsthe
needs of compumers, However. changes in the Law, coupled with poos econamic liews have resulbed inincreased filings,
wohich has led 18] ]'lir!.l'l- diolar Bay=sses Do o redibors as well as For the malipn

Thae law does sppear tobie a geneeal solurion for debd s witions, High rates and costeof hankruptey could be reduced by
attarneys dor court sl and creditors offering alternative sulutions to bankruptey, and by considering [ulure income sz 2
basis fioe FEpsy mend of debis incases wharne .Idl'l.lllll i# Lt isre inconmae m available, Imorder For the L 1o fulfil i_l:-:.ul:qe«ﬂm:.

i rehabilitatirg the debioe s, prool cssigoinal Finamaal IllH.II'IH‘lIIIIH_ muni b made available becavuse hflp-lﬂ needed by those
whas are com lom plating bankrupicy

Résneme

Mo lasuiige des l|l-"'|-il.lr" revisions apportees G la Lol Canadenne sar la Faillite, d semble g la lea suar la Faillabe o |:-|;||_1|l-ﬂ-|_-
plus pustemaent g Brsoins des consaimm e Bosmmasans, o0 c leangements daiia W loi, venan 8" djouter d ande pﬂi.hdq-
ormmmigue anatable ont coninbod b une apgmeneatism dis déclaratins de Faillite, entrainant dv Foeees pertes endollars
pruer les creanciers autant sjue pour Ly matioa :

La ki e semnble pas apporter une selatam geoerale i létat do dette, Les taus edeves et le coit dune Billibe pourraient
deee riduils par les avongs disi les aribunasus et les crdanciers propesant dautres solutions als faillite. &8 dioa prendit Les
revenws buturscomyme base de rembouesenent desdegres dins les cas 0 oes revenus sen | suflisants, Alin que b b puisse
atteindre ses aobjectifs die sohabilstation des I B Eeure, un coreice |_1r|||1't|-l:r.||;|nn|-| do comsulbation se matiere Financiaire
bim.'\-illl POSAIT YEMr £ atde & veas A emvisd g ent onae f.1|FI||'_

T

Tl‘m purpose of this article is o
draw atteniion te Lhe sdcial amd coo-
ncemiic rehatdlitative functions of the
bankmiptcy prowess, and o esaminge
the extent 1o which ehose functions
are being performed by existing bank
ruptey lavwe. Three areas oof comcern will
be examined in terms of curreal
procedures and cbfectiveness of the
law as a consumer salution Fer severe
deht silustions. These areas of concern
are: {11 The imiprag uf consumer bank-
ety lavw om the availability and cost
of consumer credit. (20 The ratiovnale
of usng present asscte rather than
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Future inconie as a basis for discharge
under bankruptey. (3} The extent to
which rmehabilitative counselling is
provided during the process of bank-
rLpiay.

Becords From  the COffice of the
Superintendent of Bankruptoy, Con-
sumier anid € anrpasrste Aflairs Canada,
shinw that owver the past 12 yoars bank
ruptey figures spared from 3,732 in
19VF0 gy 30 13 im0 19947

& meien e of Factard are aesaociatesd
with il increase in consumer bank-
eriptems.  These inelude the great
ICT e i comsumer cresdit outstand-
P i U amala ﬂrlilll'lfr':rl"ﬂlt'rﬂLl.'H!l-llL'l
vomsumer bankrupecy throwgh initia-
tives of the Bankruptey Branch of
L onsamer and Corporate Affaire and
the lederal Insolvency Trustee
Agcicy. Bankruptey ig a legal process
by awhich maost insolvent consumer

deltors are ablde to obtain relef feom
their debt burden. In Canada, the
bankruptoy system is governed by the
Bentrnpley At (RUC.S. 1970, C.B.-3
which is administered by the Bank-
ruptcy Branch of Consumer and Cor-

porate Affairs Camada.

The histery of bankruptoy is,
indeed, @ long ane colorful onestretch-
g From harsh and merciless treat-
ment of 4 debtor who Failed to oveet
commitments, to the present day
enlightened concepts of rehabilitation
of such a debtor. The Canadian bank-
ruptcy law is based on the laws of Eng-
lamd and the firet insclvency staruc
dates back to the year 1351,

An exhaustive review of the Cana-
dian bankruptey system was begun in
14008 by the Sludy Commitheron Barkropiow
anif Tuseloeacy Legisimtion appainted by the
Minister of Justice. The eommittes
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eu lensiom o J'.Ililil"!,l o pay hased Lipan
fulure income.

Barkeuptey courts in Canada recog -
nize the concept of aflordable debe by
providing 4 Part X, Oviderly Payment of
et option, which  permits wage
earners to repay some or all of their
debis out of Future income. However,
thie plan is narrow in scope and from
ihe creditor’s perspective  containg
several problems.

It m.1g.-'|!1f- reasoma ble boe Pl couse | o
consider future income when deter-
mining what debts would be dis-
charged becavse all debl is incurred in
exprdaticn of repayment; m oredil
marker can b viable without this
expetalion Most debt is ru].u.id. That
which is not, or cannd be repaid,
results in a transfer of seealth, In the
first instance, this transfer is from
creditor 1o burroweer, The ultimate
incidemsce of the burden of this transfer
5w the economy o= 0 whole, The
bLirdein El'l:'lllwilpFl'.u 1]“' I::-.rm uE I"FI“"
imberes] rates and g outbeck in thae
availabildy of crelat.

I'ravicions of Rehabilitative
Counselling during the Frocess of
Hankrupicy

The provess of bankruptey is
intended to provide linancial rehabili-
tatisan For the debaior and a nesw start in
life, However, little progress has been
made toward this poal. In straight
Bankrupkoy. mo effort i3 made toodu
cate or counsel the debtor during or
after bankrupiey. Uther than sctting,
up a budget or plan as reganred by Law,
atturneys rarcly mive rehabilitatove
coansellmg  bevond  the immediaee
legal conncerns.

Several studics  (Hoomer, 19380:
Hira, 1980, 1282 Stanley & Cartls,
1971: Allen, 19771 steessed that g
Majir carse ol |.'l.1|l.L|'|.|;-h T L-.rn:,—
numibier of cases, is tha inabilily ol cas-
sumaers o manape delsts, A Frarng
Adeidealy Teomm the OHfive of the Superin-
fundent of Ha r||-.l'1.|'|1|:l.'\-. Consumer and
Corporate AFfsirs Cansla 19800, also
cites misuse of credit and poor buedpet -
ing as two commyn causes for banh-
ruptcies. The remedies Fir an insl-
vent individual debror described in the
Trarnang Malale indlude the resomnien-
dativams that the debtor must: (1] agzeas
fimancial circumstanes, §2F work out a
budget taking a realistic look af
INCme, cxpenses, assets. indebted-
niess and ability to pay, (30 determine

208

what remedy  llegiclative or  non

legielativel is available, ard (4) com

municate the clreumstiness to the
creditor. [ i evident that the debtor
has important  responsibilities  and
tasks to perform when nveres tended.
Debors need assistance in performing
these tasks and assessing their finan-
cial cpcumsianes.

Diiring  pwasonal inkerviews with
Lhaesar Elval seere han kn.lpl:_. Hira {13831
fummd that many bankrupts had no
idea of the cost of revolving charge
avvonnis. They had very limited
knowlhdge about the existing crodit
aystem althosigh they were eaper e
learn abeact i, It aleo weas apparend that
thist wha were bankrupt and who
appeared to have made the most pros
gress in rehabilitation were persons
with whaom the administrators of the
Eankrupicy program estabdished good
wuorking relatiomnships. Furthermaore,
in these prople’s cases, ebforts were
made B gain their confidence o the
extent that all or most problens rele-
vant fo b bankiipley weee disciissed
and specitic steps 9 solve these prob-
lems ware taken,

W hether tied toa community cresdit
-.-.1Ia|'|:u:'|||n|.'. serwvier o atbached bo the
|1.|nLr|.|pI-.':' process liseld, ey
management education and rebabalina-
L appear 14y ke Az imalalis rampEanEn ks
af a iberalized bankruptey law . With -
out them, o oyelical patkern of Bank-
ruptey may be inevitable. Further,
tighter bankruplcy bows may reduce
the iwidence of bankrupicy bt will
ok solve the preblem. Professional
fimancial counselling coupled with debt
Ficpuidation provides a realistic alterna-
tive Lo personal bankruptcy as well as
providing an epportunity fe rehabsli-
tale persoans whe hase fe chawsa bank -
FupEcy A oa suelii i Lor Blagie Jimanganl
situatinon ®
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Errata

Ficldhouse, I Food and Devel-
vpment: What can Y OU dof Coue:
diam Heme Eromamics fonrand, 2R3, 33,
1)

Misplaced s=ction in first column
on page 1l should be moved toend
of First paragraph on page 164, Sex-
tinr b e moved is a8 Followes:

® [Fwecan provent something had
from happening without sami-
fiving something of equal maeral
significance, we ought to do it

* Absolule poverty is bad.

* There is some absolute poverty
we can prevent without sacrifie-
ing anything of comparable
merral slgmificance,

# Theselore we cughi o prevent
s absolute poverty, (Sanger
1979, pp. 169- 1700,

The editors regret this evror and
apodugize to the suthor and readers.
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